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Courts and social change: a view from the magistrates’ court 
Analyses of law and social change often consider developments (only) at a macro level: they 
examine the relationship between landmark decisions or test cases in the highest, and most visible 
(often constitutional) court, and social arrangements, for example, discriminatory workplace or 
educational practices, taxation policy, availability of health care or the denial of various rights.  
Political activists, social movements and various organisations often pursue litigation as an 
important strategy to bring about social change, especially regarding inequalities and civil rights 
(Sarat and Scheingold 1998, 2001). 
In contrast to this research on the higher courts, relatively little attention has been paid to the 
interface between the lower courts and social change.  This lack of attention is surprising, as the 
vast majority of citizens who come into contact with the judicial system will have their case 
considered (and most likely only considered) in a lower court.  Often these citizens experience a 
range of personal and psychological problems that are social in origin, including precarious 
employment, welfare dependence, financial hardship, and various health - including mental health 
and drug-dependency - problems. 
In this paper we address the significance of the lower courts in understanding legal and social 
change.  In Australia, these courts are called magistrates’ or local courts and the presiding judicial 
officers are known as ‘magistrates’1.  We describe a dialectical view of social change in which 
magistrates and their courts must respond to various changes in their political and social 
environment and the nature of their responses, in turn can contribute (positively or negatively) to 
social change.  A dialectical paradigm conceptualises law creation as a process aimed at the 
resolution of contradictions, conflicts and dilemmas that have their origin in wider economic, 
political and ideological structures.  It also recognises the structural limitations on law’s capacity to 
bring about transformative changes.  Law itself is not necessarily the most important factor in 
understanding how society changes; it cannot resolve such problems as inequality - which have 
their origins elsewhere in market conditions, politics, or ideology - it can only manage disputes or 
remedy specific injustices that emerge from these problems which, nonetheless, resurface in other 
guises and situations.  In managing disputes, remedying injustices and seeking to facilitate 
desistance from criminal behaviour or deterrence (individual and general), magistrates can bring 
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about social change on an individual, local or micro level.  The process is continuous or dialectical 
in nature (Chambliss 1979).  
The court as a structure simultaneously constrains magistrates’ autonomy and offers opportunities 
for them to work in creative or innovative ways.  In this respect, magistrates have the capacity to be 
agents of social change: 
To be an agent means to be capable of exerting some degree of control over the 
social relations in which one is enmeshed, which in turn implies the ability to 
transform those social relations to some degree. … [A]gency arises from the actor’s 
control of resources, which means the capacity to reinterpret or mobilize an array of 
resources in terms of schemas other than those that constituted the array. Agency is 
implied by the existence of structures. (Sewell 1992: 20) 
Magistrates courts and social change 
In Australia, magistrates courts are general courts, usually of first instance and constitute ‘the 
ground level of a three-tier [or two-tier] judicial system’ (Thomas 1997: 195).  Australia-wide, 
magistrates deal with 95.9 percent of all criminal lodgements and 89.5 percent of all civil 
lodgements (Steering Committee for the Review of Government Service Provision 2005: 6.16, 
Table 6.4).  Magistrates have responsibility for other types of cases, which might include domestic 
or apprehended violence restraining orders, coronial inquiries, mining, occupational licensing, 
liquor licensing, children (criminal, care/protection and adoptions), and/or diversionary courts. 
Geographically, magistrates courts are concentrated in city centres and suburbs, but are also 
located in regional and remote areas of Australia. 
Over the past two decades there has been enormous social, economic and legal change in 
Australian society2.  A result of some of these changes is the exacerbation of ‘social problems’ 
including unemployment, drug addiction, welfare dependency, homelessness, mental illness and 
suicide.  A recent investigation of three impoverished outer suburbs in different Australian states 
finds that many residents had been ‘... pushed into poverty by accumulating misfortune; they did 
not have the resources to protect themselves from its consequences.  If they envied rich people 
anything, it was their safe distance from disaster’ (Peel 2003: 8).  Residents themselves identified 
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the ‘real problems’ as ‘... poverty, unemployment, police targeting, especially of young men, 
feelings of uselessness drowned in grog or allayed by heroin, and people who were disconnected 
from their communities’ (Peel 2003: 150). 
One consequence of these many changes is new challenges for the courts, especially the 
magistrates courts, which deal with the vast majority of both criminal and civil matters.  Each of 
these impoverished suburbs has a magistrates court nearby and many of the people with similar 
life histories and circumstances to those described by Peel will appear in the city and suburban 
magistrates courts.  Magistrates courts are part and parcel of the various social and government 
agencies with whom these citizens interact. 
A magistrates court is the location where most ordinary people have direct experience of law and 
the justice system (Ewick & Silbey 1998; 2003).  In this context, there can be many opportunities 
for individual magistrates and for the magistrates court as a public social institution to facilitate 
social change at a micro level.  The two dimensions are interrelated:  An individual magistrate’s 
capacity to make a difference, or contribute to some kind of change, can be constrained or 
facilitated by the organization, resources or overall philosophy of the court.  At the same time, 
changes initiated at the level of court organization or procedure can be advanced or undermined 
by individuals, including magistrates within the court.  Neither courts nor magistrates exist 
independently of each other. 
 
In considering magistrates’ courts capacity or scope to contribute to progressive social change, we 
examine: 
1. Individual magistrates’ orientation to social change; 
2. The views of Australian magistrates collectively; and 
3 The magistrates court as an institution. 
This paper reports findings from a national study of Australian magistrates that involved indepth 
interviews with over 40 magistrates and a mail-back survey sent to all magistrates in Australia in 
20023. 
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 Individual magistrates’ orientation to social change 
In our research several magistrates discussed their desire to make a difference to the operation of 
the courts and the everyday citizens who use them.  For example, one magistrate told us about her 
passion for the job and discussed wanting to make the court a valuable common resource with 
greater links to the community. 
Another magistrate who sits in the care and youth offending division of the children’s court 
describes her desire to make a difference, or expectation that her decisions would have a positive 
impact on the lives of those affected by the decision, but expresses frustration with the absence of 
resources on the part of other agencies that have to enforce the judicial decision: 
In some of the crime matters, when you see the lives that young people lead – and 
unfortunately there is good and bad in every workplace but I find that I have all the 
resources I need to put into place things to help these children but the departments I 
rely on to do it don’t have the resources to carry through what I want to do, so there’s 
not enough juvenile justice service officers to do the supervision effectively and 
properly.  There’s not enough drug rehab beds; even though we were promised some 
for the Youth Drug Court they haven’t materialised so we’re forever trying to snatch 
rehab beds from the already non-existent bunch. 
Some magistrates highlight the ways they use available resources, including sentencing options 
and the input from welfare and health professionals, as attempts to bring about positive changes in 
the lives of individuals that come before them. 
Another magistrate in a regional court simply states ‘the majority of our work is social work’ and 
emphasizes ‘the importance of finding social solutions to a problem.  Compared with an urban 
court, there is a lack of programs here; we deal more directly with the people … a judicial function 
and a social work role – depends on how you [the magistrate] carry it out’. 
Magistrates who express these views recognise that they rarely have the opportunity effect change 
on a structural or large scale level;  rather, their focus in court is on individuals and their 
responsibilities, access to resources, rights and needs.  Nonetheless, individual magistrate’s 
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perceptions of their role vary, especially in regard to the boundaries between judicial and social 
welfare functions.  For example, one magistrate with direct involvement in a specialist court, 
claimed that the program ‘has had a profound effect and turned quite a few [defendants] around … 
because we have looked at the cause of the problem’.  However, he was quick to elaborate: 
Not that we have changed the role of the court, we have not become a welfare 
deliverer.  We play the same role – as judicial officers, we just handle the case 
differently – instead of asking for the plea – I ask before they plead – ask them to 
volunteer into the program, then I adjourn the matter and say see you later … This is 
not an innovation, the civil court uses experts, but it puts the magistrate in a better 
position by using experts – rather than the individual magistrate – who is not an expert 
in psychological assessment etc.  We want an expert evaluation and prognoses … 
[there is a] concern that the justice system is turning into a welfare provider – this has 
not happened, it is not a welfare provider; we are only using the resources available 
to come to a more informed decision. 
Some individual magistrates explicitly adopt an orientation or philosophy known as therapeutic 
jurisprudence (King 2003; Popovic 2002).  Therapeutic jurisprudence exemplifies an orientation to 
(progressive) social change.  Therapeutic jurisprudence is an approach to law that sees legal 
processes as having a positive impact on the physical and psychological wellbeing of the 
participants (McMahon & Wexler 2002; www.therapeuticjurisprudence.org).  The focus is on the 
quality of the interaction between magistrates and the individuals who appear before them with an 
emphasis on direct engagement, empathy and communication.  When adopted by an individual 
judicial officer, it is an example of a micro step. 
The philosophy of therapeutic jurisprudence also underpins some of the considerable reforms, 
especially the problem-oriented or specialist courts, which have taken place within the organisation 
and structure of many lower (and some higher) courts worldwide.  Therapeutic jurisprudence is a 
concept that links individual magistrates’ orientation to their work and social change with wider 
reforms in court structure and organisation. 
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Our interviews with magistrates, plus other research reports and news stories discussing individual 
magistrates’ perception of their role and orientation to social change, can only provide a 
preliminary guide for an understanding of the orientation of magistrates collectively.  As one 
magistrate we interviewed observed: “Every magistrate is different”.  Having a sense of 
magistrates’ views collectively enables us to gauge the extent to which individual magistrate’s 
orientation to social change and particular perceptions of the judicial role is shared. 
The views of Australian magistrates collectively 
Findings from the National Survey of Australian magistrates show that the opportunity to contribute 
to social change is a factor that affects the decision to become a magistrate and the satisfaction 
with their work as a magistrate.  However, the limited capacity to contribute to change is a source 
of dissatisfaction for many magistrates.   
The  indicators of orientation to social change that we use are:   
1. Value to society.  This conveys magistrates’ orientation to contribute positively to the 
collective good or to wider society over and beyond the specific individuals they see every 
day in court; and 
2. Magistrates’ desire to improve the court system.  This is an indicator of magistrates’ 
concern to change the way the court system operates, including interaction with members 
of the public. 
The decision to become a magistrate 
Value to society is a significant factor in the decision to become a magistrate.  This factor is 
important or very important in the decision to become a magistrate for three-fifths (61%) of the 
survey respondents.  On the other hand, for two-fifths (41.5%) of the magistrates who responded to 
the National Survey of Australian Magistrates, a desire to improve the court system was very 
important or important in the decision to become a magistrate but was not very important or 
unimportant for almost the same proportion (37.1%).  This finding suggests a range of orientations 
among magistrates which might reflect different perceptions about the role and capacity of 
magistrates to effect change in the court system. 
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These totals gloss over some interesting differences among magistrates with respect to age4, 
gender and time on the bench5.  Proportionately more younger magistrates, women and those who 
have been on the bench for less than 17 years, indicate that value to society was very important in 
the decision to become a magistrate.  The most striking, clear differences exist between the age 
and gender categories.  Approximately one-third of the youngest magistrates regard value to 
society as very important in their decision to become a magistrate.  This figure then drops to less 
than one-fifth of the older magistrates.  The proportion of women rating value to society as very 
important is double that of the men (40% of the women, compared with 20% of the men). 
Certainly, for more of the recent appointees, value to society is very important and the level of 
importance declines with time since appointment, but not in a direct or linear fashion.  
Proportionately more of the well-established magistrates (appointed 13-16 years ago), compared 
with the experienced (appointed 6-12 years ago) and the longest serving magistrates (appointed 
for 17+ years) view value to society as very important in the decision to become a magistrate. 
Similarly, proportionately more of the younger, female and recently appointed magistrates assess 
desire to improve the court system as important (including very important) in their decision to 
become a magistrate.  The gender differences are striking: 70% of the women, compared with 34% 
of the men, rate desire to improve the court system as important or very important in their decision 
to become a magistrate. The youngest magistrates are three times more likely than the older 
magistrates and the recent appointees are more than twice as likely than the longest serving 
magistrates to assess the desire to improve the court system as very important in their decision to 
become a magistrate. 
 
Current position as a magistrate 
As well as asking about why people choose to become magistrates, the survey also asks 
magistrates how satisfied they are with the importance to society of their work and their level of 
satisfaction with scope for improving the court system in their current position as a magistrate 
(Roach Anleu & Mack 2003).  The survey also asks respondents to indicate the extent of their 
agreement or disagreement with the statement ‘my work is important to the community’. 
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Overall, magistrates are more satisfied with the importance to society of their work than they are 
with their scope for improving the court system.  Two-thirds (67%) of the magistrates are satisfied 
(including very satisfied) with the importance to society of their work.  Women are slightly more 
likely than men are to be dissatisfied or neutral in terms of this dimension of their work and, 
generally, the extent of satisfaction increases with time on the bench and age. 
There is considerable dissatisfaction among magistrates regarding their scope for improving the 
court system in their current position.  Indeed, more magistrates express dissatisfaction than 
satisfaction with scope for improving the court system.  Over one in three (36.2%) are dissatisfied 
or very dissatisfied with the scope for improving the court system; the same proportion is neutral, 
while only around one-quarter (27.1%) are satisfied or very satisfied. 
Age and time on the bench make a difference to magistrates’ satisfaction with scope for improving 
the court system, but gender does not.  By far the most dissatisfied group of magistrates in this 
respect is the newest.  Half (49%) of the most recent appointees indicate they are dissatisfied with 
scope for improving the court system.  These views contrast most markedly with those of the 
experienced magistrates (i.e., those who have been on the bench for 6-12 years) of whom only 
one-quarter (26%) express dissatisfaction with scope for improving the court system. 
The extent of dissatisfaction with scope for improving the court system decreases as age 
increases, that is, younger magistrates (under 50) are more likely to be dissatisfied and/or very 
dissatisfied.  As age increases magistrates are more likely to be neutral on this point.   
Results from the National Survey of Australian Magistrates suggest a strong orientation to change 
and reform among the younger, more recently-appointed and female magistrates (these categories 
are overlapping, but distinct).  More of these magistrates indicate that a desire to improve the court 
system and value to society were important considerations in their decision to become a 
magistrate.  This suggests that their career decisions are more highly influenced by altruism and 
interest in making a difference, compared with older male magistrates who became magistrates 
longer ago. 
These findings might reflect different interpretations of the meaning of the role and work of a 
magistrate.  Recent appointees, younger and female magistrates may be more oriented to the 
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human dimension of their work and be concerned to make a difference in court users’ lives and 
relations, as well as impartially making decisions based on the law and the facts, or their attitudes 
may change as they get older and have been on the bench longer (our data is not longitudinal). 
The magistrates court as an institution 
The capacity of magistrates to undertake progressive initiatives, whether specifically involving 
therapeutic jurisprudence, or in other ways, depends on some degree of institutional support.  One 
commentator observes: ‘Magistrates’ courts have probably been quicker than the higher courts to 
adapt to economic, political and social change’ (Freiberg 2001: 8).  This comment suggests that 
magistrates courts are closer to, or are more able to recognise, economic, political and social 
change than higher courts that do not deal with the same volume and mix of cases and 
participants.  The higher courts are more likely to be dealing with refined legal issues and not 
matters where the offending behaviour, social inequalities and human emotion are directly 
apparent and remain fused (see Abbott 1981). 
One of the most significant recent changes that has taken place in Australia and overseas within 
the lower courts as an institution is the development of problem-oriented courts, sometimes termed 
specialist or problem-solving courts.  Typically, these courts adopt a therapeutic approach to 
adjudication and espouse the combination of treatment and punishment objectives. The 
therapeutic ethos offers a personalised remedy or intervention plan to assist the defendant to 
manage an addiction or other health problem, enhance self-esteem or counter balance some of the 
consequences of disadvantage or discrimination.  Problem-oriented courts adopt a ‘social agency’ 
orientation emphasising assistance, guidance and treatment that differs from the traditional ‘legal 
image’ of judicial neutrality, detachment and neutrality (cf Emerson 1969: 3).  The emergence of 
problem-oriented courts demonstrates the ways in which some judicial officers and their courts 
have responded to social and economic changes, indicated by shifts in the types of problems 
presenting everyday in court. 
Conclusion 
Magistrates courts are distinctive; they often deal directly with individuals and their problems.  The 
criminal offending or debt, which may be the precipitating cause of a person’s appearance in a 
magistrates court, is often only one component of a much wider cycle of social and economic 
Please do not copy or circulate without permission 10 
deprivation.  Daily, magistrates confront the human consequences of broader changes in socio-
economic conditions and government policies.  Many of the psychological and personal problems 
that users of the magistrates court experience or present - including precarious employment, lack 
of social and cultural capital and insecure income - are social in origin.  Magistrates courts receive 
the flow on from law and order, zero tolerance, tough policing and similar campaigns, but ironically 
the everyday work of these courts is less visible to the general public than the political rhetoric.  
Every day, magistrates courts are filled with people who have ended up in contact with the criminal 
justice system as a result – perhaps not directly - of the failure of other social support systems, e.g. 
welfare, education, employment and mental health.   
Those commentators who consider law and social change only from the perspective of the higher 
courts often emphasise the apparent distance of law from everyday life and concerns (Coombs 
1976: 1).  Law on the books may have few practical consequences for ordinary people and their 
everyday lives.  Indeed, ‘for most of us the law generally sits on a distant horizon of our lives, 
remote and often irrelevant to the matters before us’ (Ewick & Silbey 1998: 15).  However, the 
many people before the magistrates court do experience the law in action, not just the law on the 
books.  Here there are many opportunities for change, many opportunities to positively (and of 
course negatively) affect people’s lives but there are also limits on the ability of individual 
magistrates and courts as an institution.   
The idea of the dialectic ‘takes the interaction of people and institutions as the starting point for an 
understanding of social relations’ and social change (Chambliss 1979: 8).  Magistrates and 
magistrates’ courts should not only be seen as reacting to broader social changes, i.e., always 
responding to their environments.  They also have the capacity to affect those changes and to be 
proactive.  The court, as a structure, simultaneously constrains magistrates’ autonomy and offers 
opportunities for them to work in creative or innovative ways.  While at the level of the lower courts 
the scope to affect social life, in particular diverse inequalities, may not be revolutionary or 
dramatic, the changes will be local, personal and incremental and perhaps enduring.  
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Notes 
1 In most jurisdictions, the court is called the Magistrates Court, except in New South Wales where 
it is the Local Court.  The recently created Federal Magistrates Court is not involved in this project.  
At the time the project began the Federal Magistrates Court was very new and not fully constituted.  
It has a substantially different jurisdiction from the state and territory courts, with a different relation 
to the superior courts and faces constitutional constraints not applicable to the state and territory 
courts. 
2 For an excellent compendium of research which details these changes, see McAllister, Ian, Steve 
Dowrick, and Riaz Hassan (eds.) (2003) The Cambridge Handbook of Social Sciences in Australia. 
Melbourne: Cambridge University Press. 
3As part of the development of a larger research project into magistrates and their courts, we 
conducted interviews with twenty-nine men and seventeen women magistrates in every Australian 
state and territory between December 2000 and March 2001.  The aims of the interview included 
identifying areas which magistrates themselves saw as challenges facing the magistracy; to elicit 
support for a large research project and also to gather preliminary information about the operation 
of the magistrates’ courts.  We sought information on magistrates’ perceptions and experiences 
regarding a range of issues including: the organisation of the magistrates’ courts, legal or 
procedural issues, the everyday work of the magistrates’ courts, professional/industrial issues, the 
role of other participants in the courtroom and magistrates’ and professional and social profiles.  In 
2002 we sent a mail-back survey to all magistrates in Australia.  The survey canvassed such topics 
as magistrates’ current position, work, job satisfaction, and career background.  The survey was 
sent to 434 magistrates throughout Australia in November 2002 and responses were received into 
January 2003;  210 surveys were returned, giving a national response rate of 48 percent.  By and 
large, the sample of magistrates who responded to the survey is representative of the population of 
Australian magistrates in terms of jurisdiction (state/territory), gender, time on the bench, age and 
geographic location (Roach Anleu and Mack 2003: 2-3).
4 We classified age into three groups: 
• Youngest magistrates = 37-50 years 
• Mid-50s = 51-57, and 
• Older magistrates = 58+ years. 
5 Time on the bench is classified into four groups: 
• Recent appointees = <5 years on the bench 
• Experienced magistrates = 6-12 years 
• Well-established magistrates = 13-16 years, and 
• Longest serving magistrates = 17+ years on the bench. 
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